
Virginia Criminal Sentencing Commission

June 10, 2013
Meeting Minutes

Members Present: 

Judge F. Bruce Bach (Chairman), Judge Rossie D. Alston, Jr., Harvey L. Bryant,  Judge Bradley B. Cavedo, Delegate Benjamin L. Cline , Linda D. Curtis, John F. Childrey, Judge Lisa Bondereff Kemler, Judge Michael Lee Moore, Judge Charles Sharp, Debbie Smith, Judge Malfourd W. Trumbo (Vice-Chairman), and Esther J. Windmueller

Members Absent:

Marsha L. Garst and Senator Thomas K. Norment 
The meeting commenced at 10:10 a.m.  Judge Bach introduced a new member joining the Commission.  Judge Charles Sharp was appointed by Chief Justice Kinser to fill the unexpired term of Judge J. Martin Bass, who retired from the bench in May 2013.  

Agenda
 I.  Approval of Minutes

Judge Bach asked the Commission members to approve the minutes from the previous meeting, held on March 18, 2013.  The Commission unanimously approved the minutes without amendment.       

II.  Sentencing Guidelines Automation Project – Prototype Demonstration
Jody Fridley presented an overview of the Commission’s sentencing guidelines automation project.  The Supreme Court’s Department of Judicial Information Technology (DJIT) has agreed to develop a prototype application for automating sentencing guidelines preparation that would:  allow users to complete guidelines forms online, give users the ability to save guidelines information and recall it later, provide a way for users to submit the guidelines to the court electronically, and permit Clerks’ offices to send the guidelines forms to the Commission in electronic format.  Commission staff had been invited to attend the Circuit Court Clerks Conference to present the application prototype and to get feedback from the clerks.  The Clerks had great suggestions on how to improve the prototype.  Staff will seek recommendations from the Commonwealth’s Attorneys, probation officers, and defense attorneys in the coming weeks.  The Norfolk Circuit Court Clerk’s office has volunteered to pilot test the new tool.   
Mr. Fridley then introduced Chris Geen, software developer with DJIT, to present the prototype of the automated guidelines system.  Mr. Geen demonstrated the features of the system.  After the demonstration, he asked Commission members for input regarding the system and any additional features that would be useful for guidelines users.  Judge Alston asked if the program would notify the user if they forgot to add in a number in a worksheet.  Mr. Geen said that the application would alert users if fields were left blank and it will total the worksheet scores for the user.  Ms. Windmueller inquired if the prepared electronic worksheets would be available indefinitely.  Mr. Geen responded that the Commission could set the length of time electronic worksheets would be available through the online application.  Mr. Bryant asked if the passwords to access the system would be for individuals or by office.  Mr. Fridley stated that the Commission members will be asked to make that determination in the coming months.  Judge Sharp asked how the worksheets would be submitted to the judge.  Daniel McBryde, from DJIT, said the answer would depend on the court.  If the court is already using JIS (Judicial Information System), which would be an ideal situation, the worksheets would be available electronically through the system.  Where JIS is not being used, the guidelines would still need to be printed and provided to the judge.  It is anticipated that additional courts will begin using JIS in the future.       

Mr. Fridley concluded by saying that staff will continue gathering input from users regarding the functionality of the system and DJIT will continue working on the application prototype.  He asked members to contact Commission staff if they had any additional suggestions.    
III.  Sentencing Guidelines Compliance – FY2013 to Date 
        Probation Violation Guidelines – FY2012
Mr. Fridley stated that, for the fiscal year to date, 11,553 worksheets had been submitted to the Commission and automated.  Overall, judicial concurrence with the guidelines was 78.6%.  Mr. Fridley emphasized that the figures were preliminary.  Departures from the guidelines were nearly evenly split between aggravations (9.8%) and mitigations (11.7%).  Mr. Fridley pointed out the high rate of dispositional compliance (defined as the degree to which judges agree with the type of sanction recommended by the guidelines).  For example, when a longer jail sentence or a prison term was recommended by the guidelines, the judges concurred 85.4% of the time.  Durational compliance (defined as the rate at which judges sentence offenders to terms of incarceration that fall within the recommended guidelines range) was also high for the fiscal year to date, at 79.6%.  

Mr. Fridley provided information on the departure reasons cited by judges.  In mitigation cases, judges most often reported the decision to sentence an offender in accordance with a plea agreement as the reason for departing from the guidelines (37% of the mitigation departures).  An analysis of the 1,347 mitigation cases revealed that a significant number (23%) did not include a departure reason.  Plea agreement was also the most common reason reported in aggravation cases.  Examining the 1,130 aggravation cases, he once again found that a large portion (23%) did not include a departure reason.  Judge Alston asked if the term “plea agreement” meant a traditional plea agreement (agreement between the judge, government and defense counsel) or simply a guilty plea with a sentencing recommendation agreed upon by the prosecutor and defense attorney presented to the judge (which the judge may accept or reject).  Mr. Fridley stated that the analysis encompassed both types of agreements.  
Mr. Fridley then presented compliance rates across the 31 judicial circuits.  The highest compliance rate for the fiscal year to date, 88.4%, was found in Circuit 20 (Loudoun area).   Circuit 29 (Buchanan) had the lowest compliance rate, at 71.1%.  

Showing compliance by offense group, Fraud had the highest compliance rate at 82.9%.  Kidnapping recorded the lowest compliance rate (61.2%).   Mr. Fridley advised that some of these results should be interpreted cautiously since they were based on a relatively small number of cases received for the period under study.  He briefly reviewed compliance and departure rates for other offense groups.

Mr. Fridley gave an overview of the Commission’s nonviolent offender risk assessment instrument.  The purpose of this instrument is to recommend alternative sanctions for low-risk nonviolent offenders who are recommended for incarceration by the guidelines.  He stated that, for FY2013 to date, overall compliance for all drug, larceny and fraud offenses was 85%; however, in 23% of cases, judges were in compliance with guidelines because they had concurred with the recommendation for an alternative to incarceration.  The most common alternatives used by judges were supervised probation and/or a short jail sentence given in lieu of a prison term.

He then discussed the Commission’s sex offender risk assessment instrument.  The purpose of this instrument is to extend the upper end of the guidelines range for sex offenders who are statistically more likely to recidivate.  Increasing the upper end of the recommended range provides judges the flexibility to sentence higher risk sex offenders to terms above the traditional guidelines and still be in compliance with the guidelines.  For the period examined, 45% of rape offenders and 35% of other sexual assault offenders received a risk classification of Level 1, 2, or 3 and had the upper end of their guidelines range extended accordingly.  In Rape cases, for example, 7% of offenders with a high risk classification and 13% of offenders with a moderate risk classification were given prison sentences within the adjusted range of the guidelines. While judges appear to be utilizing the extended range when sentencing many of these offenders, particularly in rape cases, Mr. Fridley again cautioned Commission members that a relatively small number of cases were available for the analysis.

Mr. Fridley presented information on guidelines cases adjudicated by jury trials.  Since FY2000, the percentage of felony cases adjudicated by juries has been less than 2%.  While the compliance rate for cases adjudicated by a judge or resolved by a guilty plea was at 78.9% during the fiscal year to date, sentences handed down by juries concurred with the guidelines only 41.9% of the time.  Juries were more likely to give sentences above the guidelines range than within the range.  Mr. Fridley continued by saying that in jury cases where the ultimate sentence resulted in a sanction more severe than the guidelines, the sentence exceeded the guidelines maximum recommendation by a median value of 33 months.  

Mr. Fridley next provided an overview of the Commission’s sentencing revocation report (SRR) and probation violation guidelines.  The SRR is a simple form, implemented in 1997, designed to capture the reasons for, and the outcomes of, community supervision violation hearings.  The probation officer completes the first part of the form, which includes the offender’s identifying information and checkboxes indicating the reasons why a show cause or revocation hearing has been requested. The checkboxes are based on the list of eleven conditions for community supervision established for every offender, but special supervision conditions imposed by the court can also be recorded.  Following the violation hearing, the judge completes the remainder of the form with the revocation decision and any sanction ordered in the case. The completed form is submitted to the Commission, where the information is automated.  

In FY2012, there were 10,854 felony violations of probation, suspended sentence, or good behavior for which an SRR was submitted to the Commission.  The circuits submitting the largest number of SRRs in FY2012 were Circuit 4 (Norfolk), Circuit 29 (Buchanan area) and Circuit 15 (Fredericksburg).  Circuit 6 (Sussex County area), Circuit 11 (Petersburg area) and Circuit 17 (Arlington) submitted the fewest SRRs in FY2012.

In FY2012, 5,536 of the 10,854 SRR cases involved offenders who had committed a new crime; nearly half (46%) of the new crimes were felonies.  In 4,973 cases, the offender was found in violation of other conditions not related to a new law violation (i.e., technical violations).  The number of technical violators remains lower than the peak experienced during FY2006-FY2008.  
Mr. Fridley explained that the Commission’s Probation Violation Guidelines apply to offenders who commit technical violations.  Examining the 4,973 technical violator cases, however, it was found that 650 had to be excluded from subsequent analyses. Cases were excluded if the guidelines were not applicable (e.g., the offender was not on supervised probation at the time) or if the guidelines were incomplete or prepared on outdated forms.

Examining the remaining 4,323 violation cases revealed that over half (52.5%) of the offenders were cited for failing to follow instructions given by the probation officer.  More than half (50.7%) of the offenders were cited for using, possessing, or distributing a controlled substance.  Other frequently cited violations included absconding from supervision (32.3%) or failing to report to the probation officer in person or by telephone when instructed (21.5%).  In more than one-quarter of the violation cases (28.5%), offenders were cited for failing to follow special conditions imposed by the court, such as failing to pay court costs and restitution, failing to comply with court-ordered substance abuse treatment, or failing to successfully complete alternatives such as a Detention Center or Diversion Center program.  Mr. Fridley stressed that offenders may be, and typically are, cited for violating more than one condition of their probation.  

For FY2012, overall compliance with the Probation Violation Guidelines was approximately 51%.  While lower than compliance with the Sentencing Guidelines for felony offenses, compliance with the Probation Violation Guidelines has been higher between FY2008 and FY2012 than in prior years.  The Commission revised the Probation Violation Guidelines beginning in FY2008 to better reflect judicial practices in these cases.  When departing from the Probation Violation Guidelines, judges sentenced below the recommended range in 25% of the cases and above the recommended range in 24% of the cases.  Mr. Fridley noted that nearly half of the cases sentenced outside of the guidelines did not include a reason for the departure.  
IV.  Immediate Sanction Probation (IMSP) Pilot Project – Status Update
Ms. Farrar-Owens stated that Virginia’s Immediate Sanction Probation (IMSP) program (implemented by the Commission in 2012 at the direction of the General Assembly) was modeled after the Hawaii Opportunity Probation with Enforcement (HOPE) program.  She described a federally-funded evaluation of HOPE, which found that probationers who participated in the program exhibited lower re-arrest rates, less drug use, fewer skipped appointments, and lower revocation rates.  She also presented a map identifying other states where a HOPE-style program has been implemented (a total of 13 states in addition to Hawaii).  Preliminary evaluations of similar programs in several states have shown promising results.

Ms. Farrar-Owens provided members with an update on the implementation of the pilot program, including tasks completed to date.  These included:  preparation of a program manual and forms, development of template court orders, collaboration with other agencies to devise methods to track program participants across automated systems, and meetings with probation officers in Lynchburg and Henrico to encourage the identification and referral of program candidates.  Ongoing tasks include regular meetings with stakeholders in each pilot site to discuss any issues or questions that arise and to develop solutions that are satisfactory to everyone.
Delegate Cline asked if the Commission was laying the groundwork for additional payments to court-appointed attorneys to handle these cases.  Ms. Farrar-Owens said that defense attorneys working with Henrico’s program are being compensated at the same rate as a normal probation violation hearing, but the cost has been minimal to date.  
Ms. Farrar-Owens then reported on the status of the pilot programs in Henrico and Lynchburg.  The Henrico program launched on November 1, 2012.  In Henrico, two judges handle the program hearings.  The Department of Corrections (DOC) designated a probation officer to supervise the offenders in the program.  Six court-appointed attorneys provide defense counsel to offenders in the program.  The Sheriff and Chief of Police agreed to arrest program violators quickly (this is currently being handled by the Police Department’s Fugitive Investigations Team).  Judges conduct expedited hearings on Monday, Wednesday, and Friday at 1:00pm.  The Lynchburg program launched on January 1, 2013.  One judge oversees the hearings (backup will be a substitute judge).  DOC designated a probation officer to supervise the offenders.  The Public Defender’s Office provides counsel to offenders.  The Sheriff and Chief of Police agreed to arrest program violators quickly; initial delays in executing arrests appear to have been resolved.  Amherst and Campbell County Sheriffs have agreed to provide assistance as needed, thereby expanding the pool of potential program participants to those living outside the city of Lynchburg.  Originally held as needed, Lynchburg has now set expedited hearings for Monday, Wednesday, and Friday at 1:00pm.  
Since the Commission’s March meeting, staff had a second meeting with stakeholders in Chesapeake to discuss Chesapeake’s possible participation as a pilot site.  Chesapeake’s judges desired to change the pilot program to require offenders to waive their right to counsel in order to participate.  Modifying the pilot program in this way raised concern for three reasons:  § 19.2-303.5 allows parties to object to the  expedited hearing, in which case the matter proceeds to a full show cause hearing; the HOPE evaluation found that defense counsel was an important part of the program’s effectiveness; and the Commission’s evaluation would likely become more challenging if one pilot site were operating differently than the others in regards to a key aspect of the program.  Due to those circumstances, a pilot program did not proceed in Chesapeake.  Staff then identified Arlington as a potential site.  The Chief Judge in Arlington agreed to convene a meeting of the stakeholders (scheduled for the week following the Commission meeting).  
Ms. Farrar-Owens then updated members regarding two issues identified at the Commission’s previous meeting.  At the previous meeting, staff had reported that the number of offenders eligible for the program was lower than expected.  Offenders being supervised in the pilot site who are under the jurisdiction of another court are not eligible and this has limited the number of eligible offenders more than anticipated, particularly in Henrico.  Ms. Farrar-Owens noted that data subsequently provided by DOC revealed that Henrico has the highest rate of probationers who are under the jurisdiction of another court (45% of their caseload).  Delegate Cline commented that Arlington will likely have the same issue.  Ms. Farrar-Owens agreed but stated that, according to DOC data, Arlington has a pool of eligible offenders roughly the same size as Henrico.  In addition to the cross-jurisdictional issue described above, offenders with current or prior convictions for an offense listed in § 17.1-805 were not eligible to participate in the program.  While offenders currently on supervision for a violent offense are excluded by statutory provisions, the Commission had chosen to also exclude offenders with a prior violent offense (as defined in § 17.1-805).  Staff had received considerable feedback from the pilot sites indicating strong support for expanding the eligibility criteria to allow offenders with a prior conviction for an offense listed in § 17.1-805 to be considered for the program. After discussions with the Secretary of Public Safety’s Office and the Commonwealth’s Attorneys in each site, the eligibility criteria were expanded to permit offenders with prior convictions listed in § 17.1-805 to participate in the program if otherwise eligible.  In addition, Commission staff met with all probation officers in     Lynchburg and Henrico to address any questions they might have about the program and to encourage the identification and referral of program candidates.  Finally, Commission staff now participate in weekly conference calls with each Probation District to discuss potential candidates for the program; these calls also provide opportunity to address new questions from probation staff and to receive ongoing feedback on the program from probation officers.
The second issue identified at the Commission’s previous meeting related to delays reported in the arresting of offenders.  This resulted in delays in getting offenders in front of the judge to be considered for placement in the program.  More importantly, participants who violate must be arrested as quickly as possible so that sanctions can be imposed swiftly and the impact of the sanction on the offender can be maximized.  The issue was discussed at the stakeholder meetings in March and appears to have been resolved.  
Ms. Farrar-Owens reported that, as of June 7, 2013, Henrico had 15 participants and Lynchburg had 18 participants, for a total of 33 offenders in the pilot programs.  

Ms. Farrar-Owens then introduced Judge James S. Yoffy , Judge Richard S. Wallerstein, Jr., of the Henrico Circuit Court, and Shannon L. Taylor, Henrico’s Commonwealth’s Attorney.  Judges Yoffy and Wallerstein and Ms. Taylor presented a request to the Commission.  They requested that judges be allowed some discretion regarding removal of program participants who have been convicted of a new offense.  Based on the Sentencing Commission’s initial design (approved September 2012), a participant convicted of any new offense would be removed from the program.  Judges Yoffy and Wallerstein noted that an offender participating in the program might be convicted of a relatively minor offense, such as driving on a suspended license.  In most cases, however, an offender convicted of driving on a suspended license or other minor offense is unlikely to serve significant jail time. If removed from the IMSP program, the offender would typically return to regular probation, where he will receive less intensive supervision than when he was participating in the program. Continuing in the IMSP program following release from jail could benefit the offender and the community.  
Judge Alston asked Judges Yoffy and Wallerstein if the pilot program was meeting their expectations in terms of participants and available manpower.  Judge Wallerstein said he was not aware of a particular target for the number of participants.  Judge Yoffy said he was disappointed in the number of candidates in the program.  He felt, however, that some of the current participants perhaps should not be in the program due to their lengthy history of technical violations (these offenders may not be able to adapt to the expectations of the program and, thus, may fail at higher rates). 

Judge Sharp asked what triggers the removal of an offender with a new offense (arrest or conviction).  Ms. Farrar-Owens stated that conviction triggers removal.  Judge Sharp asked if there ought to be a list of crimes for which removal would continue to be required.  In response, Judge Wallerstein said he felt it should be the discretion of the court.  Judge Trumbo commented that allowing offenders who have been convicted of a new offense to remain in the program is accepting failure.  Judge Wallerstein felt that the judge should be able to have discretion in order to affect some change in these offenders.  
Judge Moore stated that judges should have the discretion to keep participants in the program.  Ms. Windmueller also agreed that the judges should have the ability to decide if a participant may continue in the program.  She noted that data should be collected on all violations and convictions.  Ms. Farrar-Owens agreed to do so.  Judge Bach questioned if perhaps it would be worthwhile for the evaluation (for comparison purposes) to allow judges to have discretion in Henrico and not in Lynchburg.    
Ms. Windmueller made a motion for judges in Henrico and Lynchburg to be given discretion regarding removal of participants who have been convicted of a new misdemeanor offense (offenders convicted of a new felony would continue to be removed from the program automatically). The motion was seconded by Judge Alston.  Judge Bach called for the vote.  The Commission voted 10-3 in favor. (Delegate Cline, Judge Trumbo and Ms. Smith opposed the motion).       
V.  Miscellaneous Items
Before concluding the agenda, Ms. Farrar-Owens discussed a few miscellaneous items with the Commission.

The National Association of Sentencing Commissions (NASC) will hold its 2013 conference in Minneapolis, Minnesota on August 4-6.  Members interested in attending should advise Ms. Farrar-Owens as soon as possible.  The preliminary agenda for the conference was included in the members’ materials.   

Ms. Farrar-Owens reminded the members of the dates for the remaining Commission meetings for the year.  The Commission is scheduled to meet on September 9 and November 6.  

With no further business on the agenda, the Commission adjourned at 12:15pm. 
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